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DECISION
A ppeararces: Elizabeth Lopes, Esq., Office of the Slicitor, Uus
Departn ert of Labor, A rlington, V irg ink, for Petitiorer,

Elizabeth S Chan berlin, Esq., Corsolidation Coa |
Con pary, Pittsburgh, Perrsylvani, for Respordert.

Before: Judge Hodgdon

These corsoldated cases are before n e on petitiors for assessi ert of civil pere ky filed
by the Secretary of Labor, acting through his M ire Sfety ard Hea kh A dn inistration
(MSHA), aga st Corsoldation Coa I Con pary (Corsol) puruarnt to Section 105 of the Federa |
Mire Sifety and Healkkh Act of 1977, 30 USC. * 815. The petitiors a lkege severa | viok tiors
of the Secretary=s n ardatory hea lth ard safety stardards ard seek perw kies of $14,050.00.

For the reasors set forth below, Baffim all citatiors ard orders, n odifyiry two of then
pursiart to a setthen ert agreen ert, ard assess civil pert kties of $10,050.00.

A hearirng was held onJuly 18, 1995, in Morgarntown, West Virgine. M SHA Coal



M ire Irepector Elwin W . Fetty, Fred

D. S ith, David B. Myers, ard M SHA Confererce ard Litijation Represertative Ly A .

W ork key testified for the Secretary. M ichael L Cole, Larry J. Johrson, W illen A . Rurnyan,
Davu

R. Pile, Charles Chkrk, Carl G. Weber, S, and Clifiord

J. Cutlip were witresses for Corsol. The parties a ko sibn itted briefs which 1have corsuered
inn y disposition of these cases.

SEITLED DOCKETS

At the bey inniry of the hearirg, colrsel for the Secretary stated that they had settled
Docket Nos. WEVA 9544, WEVA 9595anl WEVA 9596. W ith respect to Dock et No.
9544, the agreen ert provides that Corsol will pay the proposed perw kty of $50.00 for
Citation No. 3319362 in Tt lland that the perw ky for Order
No. 3318854 will be reduced fran $,500.00 to $L,000.00. For Docket No. WEVA 9595,
Order No. 3319349 will be n odified to delete the Asynificant and substarntie B desyyretion and
the pern lty reduced frar $,000.00 to $L,500.00. InDocket
No. WEVA 9596, the degree of rey lyernce in Citation No. 3319345 will be reduced from
An oderatef to Alow@ ard the perelty reduced fro: $,000.00 to £,000.00.

A fter corsideriny the parties represertatiors, I corclided that the setthen ert was
appropriate urder the criteri set forth N Section 110 (1) of the Act, 30 USC. " 820(1), ard
inforn ed the parties that Twou l accept the agreen ert. (Tr. 9-13) The provisiors of the
agreen ert will be carried out inthe order at the end of this decision.

DOCKET NO. WEVA 95117

Irspector Fetty was driving on F79 past Corsoks A rkwright No. 1n ireonJuly 6,
1994, when his attertion was attracted to a crare boon that he believed was too close to son e
hih tersion lires. He pu lled orto the n ire property to investate the situation. Orce he
arrived at the scere, he corclided that there was no problen . Unfortu retely, for Corsol,
however, while on the property he roticed a coa l feeder onanequ ipn ert crrier parked ona
spur track inthe post pike area. The irspector observed what appeared to be acain u ktiors of
coa l, ooa I dust, oil ard grease on the feeder ard wert to irspect it.

Irspector Fetty testified that:

OnJuly 6 when I observed the feeder, there was acain u ktion of cx |
on the sides ard the ary les of the feeder. There was [sic] acain v ktiors of oil
and grease inthe decxk where the n otor had beenren oved. Ard coalarnd col
dust was a ko presert there.

A rnd onthe trollkey ard feeder wire sule, aroi nd the operatiry cortrok,
there was an excessive an ou rnt of fine, loose, dry coalacaun u kted there.



There was acaun u Btion of the coa | through the ertire throat of the
nachire, inbetween each flight, rryiry fron ore to three inches deep.

Like I, the acain u ktion existed down on the irside, between the
corveyor flghts in the feeder. A ko, on the kft-hand edge, there was coa l
aroind -- acaun u bted on the sies. Con iy up to the rext piece there, . . . IS
you r electria 1 box.

A cain u btiors was [sic] on top of that box ard arourd the other
cortrok, onup, ard con iy up into the frort where you an see the drive n otor
that drives the corveyor, which had been ren oved, there was acaun u ktion of oil
arnd grease over the ertire ares.

(Tr. 39-41)

The wrspector further testified that he Aobserved two pieces of corveyor bekiry, ore on
the right side, ard ore on the kft side. A nd the area between the corveyor for approxm ately
20 inches w e, there was nothing, or rothing down the trolley wire sdef (Tr. 50.) He
stated that he believed that the feeder had rot been covered as requ ired because of this
openiry ard because Afthere wasa nark ontop of the n etal, on top of the feeder, that
indiated that at ore tn e the trollkey or trollkey feeder had cortacted this portion of the feederi
ard that the mark Awas fresh, because it was still shiryd (Tr. 51)

Fire lly, the irspector testified that the feeder was not properly grourded for the n ove
Apcause the only n ethod of grourdirg that was provided, that I observed at the tme Bwas
there, there was a piece of track bord twisted arourd a portion of the feeder ard just tw isted
aroind the fran e of the lowboyfd (Tr. 55)

Asa resi kk of his obsenatiors, Irspector Fetty issued order No. 3122362 urder Section
104(d)(2) of the A ct,

30 USC. " 814(d)(2),"alkyiny a vioktion of Sction 75.1003-2 of the Secretary-s

! Section 104(d)(2) states:

If a withdrawal order with respect to any area in
a coal or other mne has been issued pursuant to
paragraph (1), a wthdrawal order shall pronptly be
i ssued by an authorized representative of the Secretary
who finds upon any subsequent inspection the existence
in such mne of violations simlar to those that
resulted in the issuance of the w thdrawal order under
paragraph (1) until such tinme as an inspection of such
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Regu ktiors, 30 CFR. " 751003-2. The order alkeges that:

A co | feeder was observed settiry [sicjona spur track of the n ain
track hau kge between the hilk of the A rkwright No. 1 M ire. The feeder had
beenn oved fron urderyroud urder ereryized 300 vdc trolley wire ard trolley
feeder wire ona previous shift. The feeder was not cleared ard there were
acaun u btiors of fire dry coa l ard coa l dust, oil, grease ard woodenn ateri 1 on
the coa | feeder. The coa | feeder was not properly covered on the top ard trolley
wire side. There was eviderce that the ereryized trolley wire or trolley feeder
wire had cortacted the certer support of the coa | feeder, kaviry indiatiors of
arciny for
9 irches ard n olkenn eta | sphtter. Electria I cortact
was not n a inta ired between the coa | feeder beiny
trarsported ard the raikbn ourted low boy barrier.

A ccordirny to a con pary foren an, the equ ipn ert was beirny

n oved under the direction of a certified foren anard

with a qua lrfied electrickn. The cord ition was

observed by at least two foren en. A fire cou d have ocal rred cau sy
inuries fran s oke ia ktion,

asphyxmtion or bums. Proper safety precautiors

shou K have been provided prior to and durirg equ ipn ert

n ove.

(Govt. EX 1)

FIND INSSOF FACT AND CONCLUSIONS OF LAW

Section 75.1003-2 requ ires, In pertirert part:

(a) Prior to n oviry or trarsportiry ary unit of off track n Ininy
equ ipn ert inareas of the active work inys where erery ized trolley wires or
trolley feeder wires are presert:

(D) The unit of equ ipn ert sha ll be exan ired by a certified person to
ersure that coa | dust, float coa I dust, loose coal oil, grease, ard other
con bustible n ateri bk have beenclared up ard have rot been pem itted to
acaun ubte onsuch unit of eq ipn ert;

m ne di scloses no simlar violations.



(d) The fram es of off-track n INiry equ ipn ert beiry n oved or
trarsported, In accordance with this section, sha Il be covered on the top ard on
the trollkey wire sde with fireresistart n aterel . . ..

(e) Electrical cortact shall be n a inta ired between the n ire track and

the fram es of offtrack n iniry equ Ip n ert beiry n oved INntrack ard trolley

ertries . . ..

Asa prelm mary natter, Corsol aryues that this regu ktion does rot apply to the coa |l
feeder In question. Kk bases this cortertion on Suthern Ohio Coa I Co.,, 3 FM SHRC 1449
(Judge Koutras, Jure 1981), where the judge held Athat section 75.1003-2 only applies to
con plete or reasornbly con plete pieces of offtrack n inirg equipn ertf H.at 455 At kue
inthat case was whether the boon of an offtrack shuttle car beiry trarsported ona low-boy
was covered by Section 75.1003-2. The case does rot support the Respordert=s position.

The boon of a shuttle car isa s all part of the shuttle car, while inthis ase it s the

anall parts, sich as the n otor, which have been ren oved kavirg a reasorebly con plete feeder.

Fu rther, as Corsol adn #ts In its brief, at a n Inm un the fran e of the feeder was irvolved IN
this m ove. INnthat conrection, the judge roted N Suthern Ohio, Afs]ince subsection (d)f ko
alleged to have been viokted Inthis case]n ertiors only fran es, it s evidert that the drafters
were corsidering only krye, rearly con plete, or con plete pieces of nachireryf) H.at 1456.
Chkarly, Judge Koutras corsidered a fram e to be a con plete or reasorebly con plete piece of
equipn ert. Bcorar, ard corclide that Section 75.1003-2 applies to the n ove of the cox |
feeder Inthis ;se.

This ase tums on the cred bility of the witresses. There 15 no dispute that the feeder
was n oved out of the n ire in three separate n oves over the period fron July 2 through July
6,1994. Nor s there arny dispute that when Irspector Fetty observed the feeder on the
norning of July 6, it was located where the kst n ove had parked it durirng the early n orniny
hours of that day. However, there 152 dispute as to whether the n ove con plied with Sction
75.1003-2.

Chin iy that it dd, Corsoks witresses testified that the feeder was carefu lly clered
before the n ove on the first day, that &t was rock dusted ard then con pletely covered with
pieces of corveyor belt which were hced together. They testified that the requ ired, certified
person check ed the feeder to ersire that it was clean before the n ove was con n erced. The
witresses n a inta ired that it was not uncovered while stopped twice before beiry n oved aga in
ard that it was grourded with a clan p attached to the feeder fran e ard to the Alow-boy(

G rrier.

While adn mttirg that two inciderts of arcirg occu rred durirg the n ove, they dery that
the wire can e in cortact with the feeder, chkim iy that on ore occasion a trollkey wire harnjer
an e loose ard swury down hittirg the side of the Alow-boy@ ard on the other occasion the
bekiny on the feeder pushed up, ausiry the trolley wire to cortact a n etal ceiling bean .
Corsoks n irers averred that what appeared to Brspector Fetty to be anarea on the feeder
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where the feeder cortacted the trolley wire was, in fact,a phce where an L:shaped brad et had
been ait off of the feeder with an acetylere torch.

The Corsol w itresses hypothesized that the acaun u ktiors observed on the feeder by
Irspector Fetty resu led fron roof ard rib shoughage, as well as acauin u htiors k rock ed off of
water pipes, durirg the n ove. Firully, they assert that the reason the feeder was not
con pletely covered by corveyor belting when observed by the irspector was that the n overs
started to ren ove the bekiry on con pletiry the n ove before deciry to kave that task to the
day shift.

1 find the testm ory of the irspector to be the n ost believable N this case. Geren lly,
there has been ro show iry that Irspector Fetty had ary reason or n otive to n ake up what he
observed. Infact, while the corclusiors that he drew fron his observatiors are clarly
cha lleryed by Corsol, his obsenvatiors are rot. On the other hand, the Respordert=s en p loyees,
who were involved Incon n attirg a vioktion, if ore 15 found, had an obvious reason for
shadiry the truth. Furthem ore, Fetty=s observatiors are corroborated by a disinterested w itress.

Section 75.1003-2(a)( 1)

Tumiry first to the acaun u btiors of coa I, coa l dust, oil ard grease ard wood nm ateri |
observed by the irspector, his description s very detailed ard describes acain u ktiors in phkces
and to exterts that cou bl rot have resu lted fron shoughage ard dislodgen erts orto a covered
feeder durirng the n ove. This testm ory was supported by the testm ory of Fred S ith, a
retired n irer who had ro apparert n otive to dissen ble.

Mr. S ith testified that he saw the feeder onJuly 6 whenhe n oved it fron the trac
spur to the No. 8 shop ard A[ik had a heavy debris like bug dust, coalard oil, a ll over the
equ ipn ert, a ll over the whole nachired (Tr. 117)) He further stated that Ait didret look lke
it had been hosed off lke the other nachires Ihave hauled out of that n ines [sicjard other
nires) ard that in his opinion Ay Jith the fire dust ard acaun u ktion of the oil, it wou  have
to be acaunm ubted where it was inoperationd (Tr. 117)) Firelly, he s that it was unlkely
that the acaun u ktiors had ocau rred while the feeder was beirny n oved because they were urder
sloped parts of the feeder.

Inadd ition, the Respordert took son e pidures of the feeder the rext day at the shop.
(Jt. Bs. A-L) A khough both the irspector ard M r. S ith testified that the feeder had been
clared up by July 7 and appeared clarer thanwhenthey ssw it onJuly 6, it s apparent
fron these pictures that there were still acaun u ktiors of con bustiole n ateria k on the feeder.
Corsequertly, 1 corclide that the Respordert viokted sibsection (2a)(1) of the regu ktion by
rot ersi riny that the feeder had been clered up prior to the n ove.

Section 75.1003-2(d)

The evidernce corcerniny whether the feeder was properly covered durirg the n ove s



rot as explicit. The irspector based his corclision on this issie on his obsenation of the gap
in the coveriry ard the preserce on the feeder of anarea inthe gap which appeared to have
con e incortact with the wire. Mr. S ith agreed with Irspector Fetty that the shirny area
appeared to be a phce where the feeder cortacted the wire. Corversely, the Respordert

exph irs the gap as beiny anunfinished atten pt to uncover the feeder after the n ove was

con pleted ard the shiny area as beiry the resi k of a brace beiny ait off of the feeder.

Only Mr. Chrk ard Mr. Weber testified concerniry uncoveriry the feeder. Mr. Chrk
stated AW e just started to peel back ore piece. That was it (Tr. 322) Mr. Weber rekted:
Alnoved ore piece ard Bthirk the notormanard Chic Martin started to take arother piece
off, noved it arourdd (Tr. 362.) However, rore of this exph irs the 20 inch ¢ap observed by
the irspector. If ore piece were partly peeled back, it wou d have been obvious to the
irspector.  Further, 1f ore piece had been ren oved ard arother n oved, the gap wou i have
been kryer than 20 inches ard preun ably the piece that had been ren oved wou K have been
presert iNthe ares.

W ith regard to the shirny area, both Erspector Fetty ard
Mr. S ith testified that this was differert inappeararce fron areas that had been at with a
torch ard they were able to poirt out the difference In the photoyraphs where there s no
dispute that a part had been ait off of the feeder. While Corsoks witresses a Il n a inta ined
that a part had been ait off at the shirny spot, they did rot atten pt to exphk in why there was
a difference In the appeararce of the aits. Infact, there ks an obsenvable differerce. (Jt. Bs.
Eard L)

Bised on the eviderce avaikble, there are only two expkretiors for the shirny ares.
Either a part was ren oved fron the area, or the feeder can e in cortact with the wire. Based
on the differerce between the areas krown to have been ait ard the area In question, 1 firg
that the shiry area resu lked fron cortact with the wire. Based onall of the eviderce on this
issue, 1corclide that the feeder was not covered as requ ired by subsection (d).

Section 75.1003-2(e)

Irspector Fetty did rot see a proper grourd on the feeder at the tm e he observed it.
At that tme, o exphrtionwas givento him of the reason the feeder did rot appear to be
properly groirded. However, the rext day he was infom ed that a grourd clan p had been
used ard he was provided with the ckn p that was allegedly used. On receviry the chn p, the
irspector tested it with his equ ipn ert for cortin ity. Cortiru ity was not obta ined.

Mr. Cutlip testified that the chn p did n ainta in cortinu ity when tested by the
irspector. However, 1do rot cred it this testim ory. Mr. Cutlip n ade extersive
corten porareous Notes at the tm e the order was sued, (Govt. Ex 5ard Resp. BEx 10), yet
this incidert, which if true den orstrates that the con pary did properly grourd the feeder ani
that the mrspector was lyiry, i1s not n ertiored. Further, a khough severa I other people were
presert when the test was n ade, rore testified to corroborate this chm .



I find it suspicious that ro n ertion was n ade of the ckn p urtil the rext day ard an
rot corvirced that ore was used. Neverthelkess, even iIf the ore ¢ iven to the irspector the rext
day was In fact, used, it obviously did rot provide a proper grourd based on the irspector=s
testing. Therefore, 1 corclude that Corsol viokted sibsection (e).

Bised ona preporderarce of the eviderce, 1 fird that Corsol did rot ersure that the
feeder had been clered of con bustible n ateri ks prior to n oviry it, did rot con pletely cover
the top ard trolley wire side of the feeder with fire resistart n ater I whilke 1t was beiry
noved, ard did rot nainta in electria | contact between the n ire track ard the feeder du riry
the n ove. A ccordiryly, 1 corclide that the con pary viokted Section 75.1003-2 of the
regu btiors as a lkeyed.

Synifiant and Sibstarntil

The inspector determned that this violation was
Asi gni ficant and substantial.f@§ A "significant and substantial"
(S&S) violation is described in Section 104(d) (1) of the Act as a
violation "of such nature as could significantly and
substantially contribute to the cause and effect of a coal or
other mne safety or health hazard.” A violation is properly
designated S&S "if, based upon the particular facts surroundi ng
that violation, there exists a reasonable |ikelihood that the
hazard contributed to will result in an injury or illness of a
reasonably serious nature."” Cenent Division, National Gypsum
Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1 (January 1984), the

Comm ssion set out four criteria that have to be net for a
violation to be S&S. See also Austin Power, Inc. v. Secretary,
861 F.2d 99, 103-04 (5th Cr. 1988), aff'g Austin Power, Inc.,
9 FVMSHRC 2015, 2021 (Decenber 1987) (approving Mathies criteria).

Eval uation of the criteria is made in terns of "continued
normal mning operations.” U S. Steel Mning Co., Inc., 6 FVMSHRC
1573, 1574 (July 1984). The question of whether a particular
violation is Asignificant and substantial @ nust be based on the
particul ar facts surrounding the violation. Texasgulf, Inc., 10
FVMBHRC 498 (April 1988); Youghi ogheny & Chio Coal Co., 9 FMSHRC
1007 (Decenber 1987).

| nspector Fetty testified that the w despread accunul ati ons
on the feeder were dry and conbustible. He further testified
that it was reasonably likely that if a trolley wire cane in
contact with the feeder it would cause arcing that would ignite
the accunul ations resulting in a fire. The evidence indicates
that at |east twice during the nove contact with the trolley wire
or a wire hanger resulted in arcing, although fortunately there



was no ignition. The inspector also testified that if a fire
occurred, serious injuries such as burns and snoke inhal ation
were likely to occur.

Bised on this eviderce, I fird that the Mathies criteria have beenn et. The faikire to
clen, cover and groind the feeder for the n ove cortributed to the daryer of a fire In the
nire. A firewas reasorebly likely, assun irg rom aln ining operatiors, and ifa fire ocal rred
it cou d be expected to resu lt inreasorebly serious injuries. A ccordirg ly, 1 corclide that the
vioktionwas Asynificarnt and substarte 1§

Unwarnntable Failire

Irspector Fetty a ko fourd that this vioktion resy kked fron Corsoks Aurwarrarntable
faibref to con ply with the regu htion. The Conm ssi on has hel d t hat
Aunwarrant abl e failuref i s aggravated conduct constituting nore
t han ordi nary negligence by a mne operator in relation to a
violation of the Act. Enery Mning Corp., 9 FMSHRC 1997, 2004
(Decenber 1987); Youghi ogheny & Chio Coal Co., 9 FMSHRC 2007,
2010 (Decenber 1987). AUnwarrantable failure is characterized by
such conduct as >reckl ess disregard,: > ntentional m sconduct,:
indi fference: or a >serious | ack of reasonable care.: [Emery] at
2003-04; Rochester & Pittsburgh Coal Corp. 13 FMSHRC 189, 193-94
(February 1991).§ Wom ng Fuel Co., 16 FMSHRC 1618, 1627 (August
1994) .

Inthis case the acain u ktiors were wdespread and readily apparert to Irspector Fetty
ard Mr. S ith and, accordiny to the mrspector=s notes n ade at the tm e of his ispection,
n en bers of Corsoks marngen ert ako. (Govt. Ex 2) Mrieed they are readily apparert inthe
photographs tatkena day hter. Despite this, the n ove was carried out after a certified person
indiated that he had exan ired the feeder ard it was Aclared ard coveredd (Resp. Ex 5)

Clarly, Corsol krew what Section 75.1003-2 requ ired for the n ove of the feeder. Just
as clearly, the con pary nade only a superfici I atten pt to con ply with those requ iren erts.
At best this re ked fron Aird iffererce,§ at worst it was Aintertiors I n iscordu ct§
Corsequertly, I corclide that this vioktion resu ted fron Corsoks Aurwarrarntable failire to
con ply with the regu ktion.
CIVIL PENALTY A SSESSVM ENT

The Secretary has proposed a civil pers ity of $5500.00 for this vioktion. However,
it s the judgess ideperdert resporsibility to detem ire the appropriate an ourt of a per lty,
in accorda nce w ith the six oriteri set out N Section 110 (1) of the Act. Sllersbury Sore Co.
v. Federa I M ire Sifety ard Hea th Review Con n ission, 736 F2d 1147, 1151 ( 7th Cir. 1984).

In conrection w ith the six criteri, the parties have stipu hted that Corsol 52 krye
n ire operator, that the m axm un pere lty pern issible for this vioktion will rot affect its
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ability to ren ain in busiress ard that the con pary den orstrated good faith inabatiry the
vioktion. (Tr.2122.) For the two years precediry this vioktion, the con pary received a

n oderate run ber of vioktiors for a n ire of this size, inchidiny seven for vioktion of the san e
regu htion. (Govt. BEx 7.) The eviderce Inthis case den orstrates that the Respordert was
hghly regligert ard that the gravity of the vioktion was very serious. Corsideriry a ll of this
together, I corcluide that the proposed pere lty of $5500.00 is appropriate.

ORDER

Order No. 3318854 ard Citation No. 3319362 in Docket No. WEVA 9544 are
AFFIRM ED, Order No. 3319349 inDocket No. WEVA
9595 1sMOD IFIED by deletiry the Asynificarnt arnd substarntie ) desy retion ard
AFFIRM ED as n odified, Citation No. 3319345 in Docket No. WEVA 9596 i
MOD FFIED by reduciry the degree of neg lyerce fron An oderate to Alow(@ ard A FFIRM ED
asnodified ard Order No. 3122632 inDocket No. WEVA 95117 K AFFIRM BED.
Corsolidation Coa I Con pary is ORDERED TO PA'Y civil peru kies of $10,050.00 within
30 days of the date of this decision. On receipt of payn ert, these proceedirys are
D ISV ISD.

T.Todd Hodgdon
Adn instrative Law Judge
D istribu tion:

Elizabeth Lopes, Bsq., Office of the Slicitor, US Departn ert of Labor, 4015 W 1kon Bl .,
Arlirgton, VA 22203 (Certified Mail)

Elizabeth S Chan berlin, Esq., Corsol, Irc., 800 Washington Rd., Pittsburgh, PA 152411421
(Certified Mail)

[kt
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